IJEOMA OMAMBALA


Work and Families: Work and Families Act 2006

Understanding and Using the Extended Legislation
INTRODUCTION

The Work and Families Act 2006 is described by the DTI as the first step towards delivery of some of the measures set out in the Government’s response to the Consultation: Work and Families: Choice and Flexibility, in October 2005. It aims to establish a balanced package of rights and responsibilities for both employers and employees in line with the Government’s better regulation agenda.

The overall objective of the package of measures contained in the Act is said to be:-

· To give children the best start in life

· To give parents more choice about how to balance their work and family responsibilities

· To support employers in recruiting and retaining the best people.

The measures are said to actively address a number of policy goals including to help mothers and fathers to take leave to care for their children in the first year of life, to improve staff morale, retention and recruitment and to support business planning.

The main changes made by the Act come into effect in April 2007.

SUMMARY OF KEY PROVISIONS
· All pregnant employees will be entitled to take 52 weeks maternity leave

· Extends maternity and adoption pay from six to nine months from April 2007

· Extends the right to request flexible working to carers of adults from April 2007.  

· A woman on maternity leave and/or a person on adoption leave will be able to go into work for up to 10 days in order to ‘keep in touch’ without losing her right to statutory maternity/adoption leave or pay

· Notice of an earlier return to work date than planned is increased from 28 days to 8 weeks

· Gives employed fathers a new right to up to 26 weeks Additional Paternity Leave some of which could be paid, if the mother returns to work.  (This will be introduced alongside the extension of maternity pay to 12 months.) 

· Introduces measures to help employers manage the administration of leave and pay and plan ahead with greater certainty from April 2007; 

· Helps employers and employees benefit from improved communication during maternity leave. 

It also:

· Provides an enabling power to extend the entitlement to 4 weeks paid annual leave entitlement under the Working Time Regulations 1998, making it additional to time equivalent to bank and public holidays.  (The government is  currently consulting on these changes). 

· Provides a one-off power to increase the maximum amount of a week's pay affecting compensation payments in connection with, in particular, redundancy, unfair dismissal and insolvency. 

· Provides a power enabling paid maternity and adoption leave to be extended to one year. The government’s stated aim is to introduce this measure before the end of this Parliament.

MATERNITY LEAVE

Current Position

All pregnant women are entitled to 26 weeks ordinary maternity leave (OML) irrespective of length of service. 

Women who have completed 6 months service at the 15th week before the baby is due, qualify for 26 weeks additional maternity leave (AML) which follows on from OML.

Pregnant women who are working and meet qualifying conditions based on length of service and average earnings are entitled to receive up to 26 weeks Statutory Maternity Pay (SMP). For the first 6 weeks this is 90% of average weekly earnings (with no upper limit); the remaining 20 weeks are paid at a flat rate of £108.85 per week, or the 90% rate if that is lower than the flat rate.

Women who are not entitled to SMP but who meet qualifying conditions based on recent employment and earnings records receive Maternity Allowance (MA). This is paid for 26 weeks at £108.85 per week or at 90% of the average weekly earnings if that rate is lower than the flat rate.

Qualifying adopting parents are entitled to 26 weeks paid leave paid (SAP
) at the prevailing flat rate.

Effect of the Act and Regulations

The Act and Regulations removes the service qualification for AML. Any woman who qualifies for OML will also qualify for AML. This means that she will be able to take up to 52 weeks of maternity leave. However, the other distinctions between OML and AML remain. This means that during the 26 weeks of OML terms and conditions other than those relating to pay continue to apply whilst only residual contractual rights apply during the 26 weeks of AML.

Adopters are also entitled to up to 52 weeks of leave.

Not all of the leave period will be paid leave.

The effect of the Act is to extend the period for payment of SMP, MA and SAP from 26 weeks to 39 weeks from April 2007. 

In addition the Act gives power to extend the period of payment of SMP, MA and SAP to up to 52 weeks. The government has stated that it intends to exercise this power during the lifetime of this Parliament.

ADDITIONAL PATERNITY LEAVE AND PAY

Current Position

Statutory paternity leave following the birth or adoption of a child is currently available for two weeks. The father or partner must take this leave within 8 weeks of the birth of the child or its placement for adoption.

Effect of the Act and Regulations

The Act will introduce a new statutory right to additional paternity leave (APL) and additional paternity pay (APP) for employees during the second six months of the twelve months maternity leave period. There will be a minimum period of APL, probably two weeks. The APL will have to be taken in a continuous block in order to assist the employer in workforce planning. At the moment the proposals include a prohibition on the father commencing APL before the child is 20 weeks old. Part of the thinking behind this provision is that it will preserve the first six months of maternity leave for the mother, but also allow a father to be absent on leave for the purpose of caring for the child when the mother has returned to work from maternity leave.

All the APL will have to be taken before the child’s first birthday.

APL and APP will be introduced by Regulations. It is intended that they will be introduced before the end of this Parliament, at the same time as paid maternity and adoption leave is extended to 12 months.

There will be qualifying conditions set out in the Regulations. These will include the provision that the right only applies where the mother or adopter is employed/self employed and on statutory maternity leave. In addition the mother or adopter will have had to return to work.

NOTICE OF RETURN

Current Position

A woman going on maternity leave will agree the date upon which she expects to return to work with her employer. If she subsequently changes her mind about that date, whether she wishes to return earlier or later than the date agreed, she must give her employer at least 28 days notice of her new date of return.

Effect of the Act and Regulations

The period of notice of an early return to work is doubled to 56 days (8 weeks). The notice period is calculated from the new date of return. The measure is intended to give employers more time to plan for a parent’s return to work. It was argued that 28 days was not sufficient time to organise the redeployment of an employee covering the parent’s work; or where the parent’s work was covered by a temporary staff member, to terminate a temporary contract.

If a parent changes their mind about their intended return date more than once and have further leave to be taken, they are also required to give two months notice of their new return date. The notice period will be calculated from the original intended date of return.

MEASURES TO HELP EMPLOYERS WITH THE ADMINISTRATION OF 

STATUTORY PAYMENTS

The first of these measures allows parents to start their statutory pay on the day their leave begins. The second eases the administration for businesses by introducing a provision allowing for the calculation of SMP at a daily rate.

Employers are also enabled to initiate contact with employees who are on statutory leave to reduce uncertainty about the date of return to work and to discuss other aspects relating to statutory leave and/or return to work. Such contact must be ‘reasonable contact from time to time.’

Reasonable Contact

The meaning of ‘Reasonable Contact’ will be set out in some detail in guidance to the Regulations. 

Regulations will make clear that reasonable contact from time to time between an employee and an employer will not bring the period of maternity/adoption/paternity leave to an end. Reasonable Contact is a measure designed to enhance contact and communication between employer and employee during the leave periods. The purpose of the measure was described as enabling employers to initiate contact to discuss whether or not a planned return to work date had changed or was likely to do so, to discuss any special arrangements to be made to ease an employee’s return to work such as any requests for flexible working. 

The Act and regulations introduce ‘keeping in touch’ days. These allow employees to carry out a limited number of days of paid work under their contract of service without losing the right to any statutory pay for that week or bringing their statutory leave period to an end.

Keeping In Touch Days

Keeping in touch days are days during which an employee on statutory leave can agree to work for her employer without bringing the period of leave to an end. S/he will also not lose a week’s statutory maternity or adoption pay. This is even though it is anticipated that the employee will be paid by the employer for any work done on these days. The appropriate rate of pay will have to be agreed between the employer and the employee. It will no doubt reflect the nature of the work carried out. In any event the minimum that must be paid for any week of work during the period of statutory leave is the SMP, APP or SAP rate the employee is entitled to.

It is very important that employee and employer are very clear about how payments due under the contract for keeping in touch days will sit alongside the statutory payments. These matters should be agreed in advance of the leave period.

The Regulations permit an employee to carry out up to 10 days work for an employer during her statutory leave period without bringing that leave to an end. The Regulations do not specify how these days must be taken except that they cannot be taken during the 2 weeks of compulsory maternity leave immediately after childbirth. Otherwise how ‘keeping in touch’ days should be taken is left to individual agreement between the employer and the employee.

Once an employee has used up the 10 keeping in touch days, s/he will lose a week’s statutory pay for any week in which she works under her contract of employment for the employer paying her statutory pay.

The Regulations make it clear that they do not entitle an employer to require an employee to work during statutory leave periods. To reinforce this point under the Employment Rights Act 1996 an employee will be protected from detriment and from dismissal on the ground that they “undertook, considered undertaking or refused to undertake work” in respect of a keeping in touch day.

SMALL EMPLOYERS’ EXEMPTION

Current Position

Women on maternity leave currently have the right to return to the same or an equivalent job under the MPL Regulations 1999. However, where an employer has five or fewer employees it does not constitute automatically unfair dismissal if the employee is not allowed to return to work at the end of AML or AAL if the employer regards such a return as not reasonably practicable. (Such an employee could still make a claim for ordinary unfair dismissal and, in appropriate circumstances for sex discrimination).

The Effect of the Act and Regulations

The Government intends to remove the small employers’ exemption.

AMENDING EXISTING PROVISIONS ON SAP

Following the introduction of the Adoption and Children Act 2002 on 30 December 2005 which enabled unmarried couples or couples not in a civil partnership to apply to adopt, technical amendments of the existing SAP provisions were needed. The 2006 Act ensures that only one person in a couple consisting of unmarried adopters is entitled to SAP.

BANK HOLIDAYS

The 2006 Act is being used to enable the Government to meet its 2005 manifesto commitment to extend the entitlement under the Working Time Regulations 1998 to four weeks’ paid annual leave by preventing employers from including bank and public holidays in the four week leave period. There are no plans to introduce a statutory right for the paid holiday to be taken on a bank holiday or a public holiday.

The current proposals involve increasing the annual paid holiday entitlement from four weeks to 5.6 weeks. The statutory right to paid holiday would be subject to a maximum of 28 days paid leave per year. The introduction of additional holiday entitlement would be phased commencing with an increase from 4 weeks to 4.8 weeks from 1 October 2007.

The proposed changes include an option to carry over the additional 1.6 weeks to the following holiday year, subject to the worker’s contract. The consultation document issued by the government also asks whether or not to allow the extra holiday to be bought out by an employer in lieu of the holiday being taken. Such a course would be permitted by the Working Time Directive.
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